The NCAA as Publicity Enemy Number One * I. INTRODUCTION Over a century after its inception, the National Collegiate Athletic Association's (NCAA) purpose has evolved from preventing athletes' injuries 1 to preventing their profits. The NCAA limits an athlete's compensation to tuition, fees, room and board, transportation, and books.
2 Athletes are not allowed to hold jobs or profit from promotional opportunities. 3 The NCAA justifies these restrictions, rightly or wrongly, by championing amateurism. "A basic purpose of [the NCAA] is to maintain intercollegiate athletics as an integral part of the educational program and the athlete as an integral part of the student body and, by so doing, retain a clear line of demarcation between intercollegiate athletics and professional sports." 4 Commentators have commonly and passionately argued that athletes should be allowed to solicit employment or promotional opportunities afforded by their fame. 5 However, this Note analyzes issues arising when college athletes' likenesses are appropriated for financial gain with the NCAA's approval-whether college athletes should be compensated under current law for unauthorized uses of their likenesses that are facilitated and approved by the NCAA.
The conflict stems from EA's popular NCAA Football and NCAA March Madness series, which simulate NCAA Division I football and basketball games. Every Division I team is represented by name, and EA painstakingly recreates home stadiums and arenas. 9 EA paid the NCAA, through CLC, for an exclusive license to this trademarked information. 10 According to the licensing agreement, the NCAA and its member institutions are required to approve every game produced under the agreement.
11
In these games, every player is represented as realistically as possible, with one exception: their names are replaced with positions and jersey numbers. 12 Keller, a quarterback whose jersey bore number five, was known in NCAA Football 2008 as "QB No. 5."
13 Everything else about QB No. 5, down to hair color, weight, and home state, 14 is copied from the real-life Sam Keller. 15 " [V] irtually every real-life Division I football or basketball player . . . has a corresponding player in Electronic Arts' games with the same jersey number, and virtually identical height, weight, build, and home state." 7. Id. at 11. 8. Id. at 17-18, 20. 9. Id. at 3. 10. Id. 11. Id. at 4. 12. Id. at 4-9. 13. Id. 6-9. 14. Although the home states are correct, the hometowns are intentionally inaccurate, if only by a few suburbs. Andy Latack, Quarterback Sneak, LEGAL AFFAIRS, Jan./Feb. 2006 at 69, 69. For example, University of Southern California quarterback Matt Leinart's hometown is Santa Ana, California, but QB #11, Leinart's digital counterpart in NCAA Football 06, hails from La Habra, California-about fifteen miles away from Santa Ana. Id.
15. Keller Complaint, supra note 6, at 4. 16. Id. 17 nor is it likely to be the last. 18 Keller's complaint is unique, however, in its inclusion of the NCAA. Keller accuses the supposed champions of amateurism of tainting his own amateur status. 19 Because student-athletes, unlike their fellow college students, are not allowed to hold jobs, they technically live below the poverty line, 20 but this is not a fair assessment of student-athletes' typical lives. At most major colleges, athletes live in the best student apartments, eat specially prepared meals, and take advantage of one-on-one training and tutoring provided by athletics departments. 21 Fairness, rather than need, is the reason college athletes should be compensated for unauthorized use of their likenesses. Amateurism is not a valid reason to withhold such compensation.
II. BACKGROUND
The largest body of right-of-publicity case law comes from California, home to many of the celebrities and entertainment companies who are parties to publicity law suits. 22 Several recent right-of-publicity cases have been tried in federal district courts in the Ninth Circuit, under diversity jurisdiction. 23 "Consequently, the Ninth Circuit has developed its own body of 'California' law on the subject of a[] . . . right of publicity." 24 
A. Right of Publicity: When Is It Misappropriated?
The prevailing view is that the right of publicity exists by common law in every state, regardless of whether a legislature or court has expressly recognized it. 26 Indeed, it is included in the American Law Institute's Restatement (Third) of Unfair Competition. 27 This is indicative of the national nature of the right of publicity. The common law right has evolved transcontinentally for over fifty years. Predictably, California and New York have contributed most of the case law. 29 Haelan and Topps were both in the chewing-gum business and both sought the endorsement of a baseball player. 30 Topps deliberately induced the player to allow Topps to use his photo, in violation of the player's contract with Haelan. 31 Topps contended that the contracts were merely a liability release as to any cause of action the player would have against Haelan for invasion of privacy "because a man has no legal interest in the publication of his picture other than his right of privacy, i.e., a personal and non-assignable right."
32
The court responded by establishing an assignable right separate from the right to privacy. 33 Prior to that decision, a plaintiff wishing to recover for misuse of his photo would be required to sue under one of the four invasion-of-privacy 34 To recover for misappropriation under privacy law, courts required a showing of "'ridicule or humiliation'" as a result of the misappropriation. 35 The Second Circuit, in establishing a separate cause of action, did away with that requirement in right-of-publicity actions:
We think that, in addition to and independent of that right of privacy . . . a man has a right in the publicity value of his photograph, i.e., the right to grant the exclusive privilege of publishing his picture . . . . This right might be called a "right of publicity." For it is common knowledge that many prominent persons (especially actors and ball-players), far from having their feelings bruised through public exposure of their likenesses, would feel sorely deprived if they no longer received money for authorizing advertisements.
36
After the Third Circuit recognized an analogous cause of action, 37 California started to refine the right of publicity. In its first contribution to the now extensive case law on the topic, the Ninth Circuit sustained a cause of action for a race car driver whose car was misappropriated for a cigarette advertisement.
38
No longer did a plaintiff have to prove publication of his picture to maintain a claim.
39
Among the most common defenses to this new cause of action was, predictably, First Amendment free speech protection. featured a photo of a nude black man in a boxing ring. 42 In doing so, the court held that the common law right of publicity was meant to deter misuse of a plaintiff's "portrait or picture," and that included any representation that was "recognizable as likenesses of the complaining individual." 43 With the cause of action firmly established by eastern courts, 44 California state and federal courts took the ball and ran with it, continuing to expand the forms of likenesses protected by the common law right of publicity and defining the boundaries of the First Amendment defense.
In White v. Samsung Electronics America, Inc., print advertisements showed a robot dressed like game-show hostess Vanna White, turning tiles on a Wheel of Fortune board. 45 White recovered for a common law right-of-publicity violation. 46 The Ninth Circuit held that the robot was not a likeness of White, but also that the common law right of publicity was not limited to name or likeness. 47 The court declined to draw any limits around the right, stating only that it was possible to evoke celebrities' identities in the minds of consumers "without resorting to obvious means such as name, likeness or voice." 48 The Ninth Circuit also has allowed common law right-of-publicity claims for use of former names 49 In Zacchini, the Supreme Court restricted the First Amendment defense, but by no means eliminated it. Zacchini was a "human cannonball" whose entire performance was broadcast by the defendant.
51
In rebuffing the defendant's constitutional defense, the Court analogized the right of publicity to copyright law. 52 The Court stated that "the Constitution no more prevents a State from requiring respondent to compensate petitioner for broadcasting his act on television than it would privilege respondent to film and broadcast a copyrighted dramatic work without liability to the copyright owner."
53 Not all right-of-publicity cases can be so neatly compared to the copyright framework. Zacchini's holding appears to be restricted to cases with news media defendants, while the great many cases involve defendants in some form of retail business.
Indeed, many states choose to allow Zacchini-like appropriations by the news media.
54
The California Supreme Court summed up the constitutional boundary as follows: "Although surprisingly few courts have considered in any depth the means of reconciling the right of publicity and the First Amendment, we follow those that have in concluding that depictions of celebrities amounting to little more than the appropriation of a celebrity's economic value are not protected expression." 55 The defendant in Comedy III created, without the license-holder's permission, a t-shirt bearing defendant's own charcoal drawing of The Three Stooges. 56 Significantly, the drawing was a "reverential portrait[]" and not a parody or distortion of the celebrity. 57 Under Comedy III, even a defendant's original artwork is not necessarily entitled to First Amendment protection.
Cardtoons, L.C. v. Major League Baseball Players Association
58 is a similar case with a different result. Here, the "Cardtoons" in question were caricatures of professional baseball players.
59
In the court's "style").
51. estimation, these expressions were commentary on baseball, an important social institution, and were entitled to First Amendment protection. 60 In so holding, the court rejected arguments that Cardtoons were entitled to less protection because they were a non-traditional form of expression and because they constituted commercial speech.
61
Gionfriddo v. Major League Baseball directly displays the constitutional balancing that most likely will be used in Keller. 62 The California Court of Appeals held that Major League Baseball's use of retired players' names, statistics, and videos from the games are entitled to protection as non-commercial speech.
63
Applications of the constitutional balancing test have yielded the following result, as a general proposition: a defendant can defend right-of-publicity complaints on constitutional grounds if it can show: (1) that it is a member of the news media, 64 (2) that its purpose was not commercial, or (3) that it sufficiently transformed the plaintiff's likeness.
B. Right of Publicity: Who Has It?
There are two common public policy justifications for the right of publicity: controlling the impact of misuse on the plaintiff's reputation and preventing unjust enrichment of the appropriators. 65 The first policy consideration seems to disfavor non-celebrity plaintiffs. If the plaintiff does not have a public reputation, it cannot be damaged by misuse of his likeness. The second policy consideration, preventing unjust enrichment, favors any plaintiff whose identity helps the defendant make money, regardless of celebrity status. It is unclear whether a plaintiff must attain a threshold level of celebrity before successfully stating a right-ofpublicity claim. The list of plaintiffs in many right-of-publicity cases could easily be mistaken for an awards show guest list. Clint Eastwood, 66 Kareem Abdul-Jabbar, 67 Muhammad Ali, 68 Bette Midler, 69 Dustin Hoffman, 70 Vanna White, 71 George Wendt, 72 Jacqueline Kennedy Onassis, 73 Johnny Carson, 74 and infamous street entertainer The Naked Cowboy, 75 have all sued someone for misappropriation of their names or likenesses, and most have been successful. However, plaintiffs need not be widely recognized celebrities to recover in a right-of-publicity case. 76 Anyone whose identity lends value to something without his permission could succeed, at least in California. 77 "Although the unauthorized appropriation of an obscure plaintiff's name, voice, signature, photograph, or likeness would not inflict as great an economic injury as would be suffered by a celebrity plaintiff, California's appropriation statute is not limited to celebrity plaintiffs."
78
In practice, well-known celebrities have an easier time recovering because their identities are more likely to lend value to something. 79 Plaintiffs have a higher success rate in California courts, but it is difficult to tell from existing case law whether California courts are more generous or simply host more famous plaintiffs. KANSAS LAW REVIEW [Vol. 58
Although there is a general paucity of relevant case law outside New York and California, the Sixth Circuit has been the most insistent on restricting the right of publicity to celebrities. 80 It ruled in favor of former "Tonight Show" host Johnny Carson when a portable toilet purveyor misappropriated his signature introductory phrase, "Here's Johnny."
81 Yet, when a supporting actor from Predator wanted to be paid for action figures based on his character, the Sixth Circuit upheld summary judgment against him, indicating that Carson stood for the proposition that "the right was meant to protect famous celebrities." 82 Other courts have phrased this requirement in more forgiving language, requiring that a product's value have an association with the plaintiff's image, 83 that the plaintiff show significant "commercial value," 84 or that some of the product's value be derived from the plaintiff's identity. 85 In Smith v. NBC Universal, the court, applying California law, found that an orca-attack victim's identity did not add value to a video of the attack, and his right-of-publicity claim was therefore insufficient.
86
"The Episode featured Smith only because he happened to be the victim of the attack." 87 In other words, the product would have been just as valuable with anyone in Smith's place.
Unsuccessful Video Game Plaintiffs
Although lack of notoriety is not a bar to right-of-publicity claims, it can make the claim more difficult, especially when the work in question differs from reality as much as a typical video game. A work that deviates from reality is more likely to be considered expressive, and thus be afforded First Amendment protection. This section examines a pair of plaintiffs who bore remarkable resemblances to video game characters, but whose claims were defeated by summary judgment. The court found that Pesina's likeness had no commercial value to begin with, as he was not well known. 90 Furthermore, the video game character, "Johnny Cage," was recognizable as Pesina to only six percent of Mortal Kombat players polled. 91 The court did not even consider a constitutional defense, as Pesina failed to prove key elements of the claim: that his identity had commercial value, and that his likeness was recognizable.
In Kirby v. Sega of America, Inc., the court found that the "transformative" differences between a real-life pop star and a video game character were enough to validate Sega's First Amendment defense.
92
Those differences included physique, hairstyle, clothing, surroundings, and dance moves. 93 The court concluded that Sega had "added new expression, and the differences are not trivial." 
C. Right of Publicity: Licensing Issues
The Haelan Laboratories court separated right of publicity from the common law right-to-privacy torts because the privacy torts were purely personal rights.
96
In order to protect the value of a recognizable plaintiff's identity, it was necessary to create a commercial right in his identity, which he could assign to others. 97 In other words:
[T]he effect . . . is to recognize or create an exclusive right in the individual plaintiff to a species of trade name, his own, and a kind of 
D. Amateurism as a Contract
Jeremy Bloom is a world-class skier who withdrew from the 2010 Winter Olympics to devote more attention to community service. 99 It would have been his third Olympic run.
100
He also played college football at the University of Colorado and flirted with professional football.
101
As both an Olympian and a former college player, this phenomenal athlete presents two sides of the amateurism coin. Unfortunately, his drive to the Olympics effectively ended his college career. 102 The NCAA refused to allow him to accept endorsement deals, on which all skiers rely to cover training expenses.
103
When the University of Colorado and Bloom brought suit, the Colorado courts reluctantly upheld the NCAA's ruling.
104
Bloom's case illustrates with brutal clarity the NCAA's insistence on strict compliance with its amateurism bylaws-the very same bylaws Keller accuses the NCAA of violating. Most importantly for purposes of this Note, Bloom's case, despite its pro-NCAA result, provides a basis for college athletes to sue the NCAA for violating its own bylaws.
NCAA Forms
All NCAA athletes sign Form 08-3a, which, among other things, indicates that the student-athlete understands the amateurism rules and that he or she meets the qualifications. 105 Those amateurism rules are contained in Bylaw 12 of the NCAA Handbook. 106 Three portions in particular of Bylaw 12 conspire to prevent the athletes from making money and insulate the NCAA from liability for unauthorized use of their identities. The first prevents athletes from receiving any form of payment: (a) Uses his or her athletics skill (directly or indirectly) for pay in any form in that sport; (b) Accepts a promise of pay even if such pay is to be received following completion of intercollegiate athletics participation; . . .
107
The next relevant section of Bylaw 12 specifically prohibits promotional activities:
After becoming a student-athlete, an individual shall not be eligible for participation in intercollegiate athletics if the individual:
(a) Accepts any remuneration for or permits the use of his or her name or picture to advertise, recommend or promote directly the sale or use of a commercial product or service of any kind [.] 108 Finally, the NCAA requires student-athletes to stop unauthorized use of their likenesses, even if they are unaware of such misuses:
If a student-athlete's name or picture appears on commercial items (e.g., T-shirts, sweatshirts, serving trays, playing cards, posters) or is used to promote a commercial product sold by an individual or agency without the student-athlete's knowledge or permission, the studentathlete (or the institution acting on behalf of the student-athlete) is required to take steps to stop such an activity in order to retain his or her eligibility for intercollegiate athletics.
109
Bylaw 12 does allow a player's photo or likeness to be used in a very specific set of self-serving circumstances, including events promoting charitable causes or NCAA championships, wallet-size schedule cards and congratulatory advertisements. 110 And while the NCAA allows athletes to receive compensation for sports besides those in which they compete during college, 111 Skiers lucky enough to make a living on the slopes rely on endorsements as their primary source of income.
115
In February 2002, as Bloom was competing in his first Olympics, the NCAA denied Bloom's request for a waiver of the bylaw restricting endorsement income. 116 That fall, Bloom chose college football over his six-figure endorsement income from Oakley, Under Armour, and Dynastar skis, as well as a modeling contract with Tommy Hilfiger.
117
Bloom sought injunctive relief from the NCAA's ruling on the grounds that his endorsement opportunities pre-existed his student-athlete status and, in fact, had nothing to do with his football abilities. 118 He also classified the NCAA's constitution and bylaws as "unconscionable restraints of trade." 119 Unconvinced, a Colorado district judge upheld the NCAA's ruling, noting that the bylaws' purpose of fostering amateurism was legitimate and that the rules were not applied in an arbitrary or capricious manner. 120 The court stated, "If Mr. Bloom was allowed to receive the income that is customary for professional skiers, it is not difficult to imagine that some in other professional sports would decide that in addition to direct monetary compensation, that endorsements or promotion of goods would become 'customary. ' One aspect of the district court's holding, affirmed by the Colorado Court of Appeals, 125 favored athletes. The Colorado courts found that the NCAA's constitution and bylaws constitute a contract between the NCAA and its member schools, and that student-athletes are entitled to contractual protection as third-party beneficiaries.
126 "[T]o the extent Bloom's claim . . . asserts a violation of the duty of good faith and fair dealing that is implied in the contractual relationship between the NCAA and its members, his position as a third-party beneficiary of that contractual relationship affords him standing to pursue this claim." 127 Third-party beneficiaries do not need to establish privity.
128 They can enforce contracts to the same degree as parties in privity if they are the intended beneficiaries. 129 The theory behind this doctrine is that the promisor has a duty to any intended beneficiaries, whether or not they are parties to the contract. 130 Student-athletes or former student-athletes suing the NCAA no longer need to rely on vague assertions of implied obligations; rather, they can point directly to the NCAA's own rules.
131

E. Keller Versus EA, NCAA and CLC: Facts and Pleadings
The NCAA Football video game franchise has come a long way from its first release, and it has been inching closer to misappropriating identities with every summer's new edition. The first edition of the game, then called "Bill Walsh College Football," was released in 1993.
132 It included only twenty-four teams, and no official team names or logos were used. 133 Teams were identified by city and players by football (and basketball) players. 145 In response, the defendants say that there is no contract between the NCAA and its student-athletes and that EA does not use athletes' likeness, but only items licensed to it by the NCAA, such as jerseys, logos and stadiums. 146 In its motion to dismiss, EA pled that its work is expressive and entitled to First Amendment protection.
147
Keller stated seven causes of action, including conspiracy among the defendants and antitrust violations. 148 This Note is concerned only with the breach of contract and right of publicity claims.
III. ANALYSIS
The EA Sports games in question, NCAA Football and NCAA March Madness, satisfy all the elements of the common law right-ofpublicity tort, and the defendants should not succeed in asserting First Amendment protection. Given the NCAA's history of prohibiting student-athletes from earning income, 149 there is little doubt that Keller would have been severely punished if he had personally sold EA a license to use his characteristics in the way it currently does. Yet, the NCAA has no problem profiting from the officially licensed software. What is the reason for this Catch-22? The obvious answer, which Keller will argue, is that the NCAA and EA conspired to appropriate studentathletes' likenesses. The latter portions of this section consider two other possibilities: that college athletes simply do not have rights to publicity and that student-athletes license their rights to publicity to the NCAA when they sign letters of intent to play college athletics.
A. EA's Video Games Violate Student-Athletes' Rights of Publicity, if Such Rights Exist
The appropriation in Keller almost certainly exceeds the White (California) and Ali (New York) standards, where names were not used, but the characters were still easily recognized as the plaintiff. In White, a robot dressed as Vanna White violated her right of publicity. 150 In Motschenbacher, an image of the plaintiff's distinctive automobile violated his right of publicity. 151 Here, digital football players are dressed like their real-life counterparts and given the same physical characteristics, positions, jersey numbers, and hometowns. The distinctiveness of video game Keller is greater than that of robot White or Motschenbacher's car. This should compensate for the disparity in fame, if one exists.
EA's video games are clearly commercial products and are not part of the news media. Therefore, if the defendants in Keller are to succeed on their First Amendment defense, they must show that NCAA Football and NCAA March Madness are "transformative" enough to be afforded the same protections as works of art.
152 EA cites Gionfriddo and C.B.C.
Distribution & Marketing, Inc. v. Major League Baseball Advanced Media
153 as proof of a rule that the public interest in sports always outweighs an athlete's interest in his right of publicity. 154 Keller correctly distinguishes use of real-life statistics, as seen in the cases EA cites, from a video game's replication of real-life players in an alternate reality. 155 The First Amendment argument puts EA in the odd position of arguing that its video games represent real-life-and thus fit the "public interest in sports" argument 156 -while simultaneously arguing that its works are transformative enough to be afforded the same protection as the trading cards in Cardtoons. Applying the public policy justifications of the right-of-publicity cause of action, it is clear that, at the very least, student-athletes should have a cause of action against EA's use of their video game likenesses. Otherwise, EA and the NCAA will continue to be unjustly enriched by the value of players' identities. The other policy justificationprotection of the plaintiff's reputation-is less applicable, but still valid. If a player's digital doppelganger is rated poorly or depicted unflatteringly, it may affect public opinion of the player. 160 But unjust enrichment is the main policy concern.
By any standard used in right-of-publicity opinions to date, studentathletes should have a right of publicity in EA's use of their video game likenesses. If the plaintiff is included in the product merely by coincidence, his identity is unlikely to have added any value to the product. If the plaintiff is a well-known celebrity in the minds of the defendants when the product was made, he can almost certainly state a claim. Sam Keller finds himself in a middle ground: he is not a wellknown celebrity, but the game-makers clearly had Keller in mind when they created QB No. 5. Under the standard applied in California, the epicenter of right-of-publicity case law, a plaintiff's identity need only add value to the product. 161 EA's college sports games have dominated the market because of their exclusive licenses with the NCAA. There simply is not a market for sports games with fictional players, especially when it must compete with games that imitate real-life players with EA's precision. 162 Most other phrasings of the standard favor student-athletes as well. For the reasons just discussed, the plaintiffs have significant "commercial value," 163 and some of the product's value is "derived from [their] identity." 164 Other cases require a valuable association with the plaintiff's image. 165 For proof of such an association, one need only read any reviews or online discussion of the games. This reviewer is discussing QB No. 15 on the Florida Gators in the most recent edition of NCAA Football: "Take for example, Tim Tebow from the Florida Gators: Tebow wins the Heisman trophy in my first year of play, is voted the best QB in the U.S., takes his team to the National Championship, and has stats to die for." 166 Virtually any time a digital player is discussed in an Internet forum, he is referred to by real-life name. For example, a discussion on a popular video game website, gamefaqs.com, asks gamers to list the most overrated players in NCAA Football '10. "Tarheelfan3202" insisted that Michigan's DT #68 had not earned his high rating, but did not refer to the video game character by position and number: "Overrated-Mike Martin (91 overall). He wasn't even a starter last year though he was a solid step in for Johnson and Taylor. He doesn't miss tackles, but he didn't play enough to warrant that 91. I'd say 87." 167 Direct comparisons of the digital players to the corresponding real-life student-athletes are commonplace, and the games cater to consumers who know the true identities of the digital athletes by allowing consumers to edit the players' names. 168 There is a clear association by the games' consumers between the digital characters and real-life college athletes. The players' identities and characteristics increase the value of EA's games almost immeasurably. It is arguable that student-athletes' identities lack value because they are forbidden by the NCAA from making money from their identities as athletes. 169 If student-athletes were allowed to do so, they surely would profit financially. The principles of equity should bar the NCAA from using its own bylaw to shield itself and other defendants from the simple truth that college athletes' likenesses are valuable.
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Keller States a Stronger Claim Than Previously Unsuccessful Video Game Plaintiffs
Although no plaintiff has succeeded in a right-of-publicity claim for use of his likeness in a video game, the groundwork has been set. In Pesina, only the plaintiff's martial-arts motions were copied. 170 The court noted that Pesina would have prevailed if he could show that his identity was "inextricably intertwined" with the digital character. 171 Here, Keller played quarterback, wearing jersey number five, at the University of Nebraska in 2007 at the same height and weight as his digital counterpart. QB No. 5 exists entirely because Keller played college football. Because more than merely his motions are copied, and he is unmistakably the inspiration for QB No. 5, Keller is more likely than Pesina to prove that his identity is "inextricably intertwined" with QB No. 5.
The digital imitation of the plaintiff in Kirby was more egregious than that in Pesina, but the defendant was still able to identify distinct differences between the real-life Kirby and the supposed digital copy. 172 Indeed, the Kirby Court noted that Kirby's digital counterpart, a twentyfifth-century reporter, was "unlike any public depiction of Kirby."
173 EA made, and continues to make, every effort to imitate student-athletes. If EA could help it, nothing about QB No. 5's appearance or identity would be different from Keller's. Given EA's commitment to imitating life, its claim that NCAA Football is entitled to the protection afforded to an expressive work is shaky.
174
There is not nearly as much "transformation" of reality as in Kirby. EA's goal is the opposite; it has gone to great lengths to obtain as much imitable information as possible. The scope of its license with the NCAA seems to grow every year. 177 Keller will be able to state a claim against the NCAA for violating its amateurism bylaws as a third-party beneficiary. If the court finds that Keller was an actual party to the contract by virtue of Form 08-3a, the NCAA could conceivably argue that the bylaws grant it a license to student-athletes' rights of publicity.
C. Does the Alleged Contract Affect the Relationship Between
1. Does the NCAA Possess a License to Student-Athletes' Rights of Publicity?
The bylaw governing the limits of the use of a student-athlete's appears outdated. The bylaw considers trading cards and "film or videotape," 178 but does not address more modern media. For example, Internet ads that randomly select photos from social-networking sites may show an athlete's self-posted photo. Could this endanger that athlete's eligibility? The bylaws are silent. They are likewise silent on video games.
Nothing in the NCAA's constitution or bylaws indicates, nor has any party in Keller yet suggested, that the NCAA possesses licenses to student-athletes' rights of publicity. The NCAA bylaws patently grant the NCAA a license to use a player's picture or likeness in certain limited situations. 179 The bylaws allow the NCAA, or a third party acting on the NCAA's behalf, to use an enrolled player's likeness "to generally promote NCAA championships or other NCAA events, activities or programs."
180 It also grants member schools a license to use the athletes' likenesses to promote charitable and educational events, and to distribute, but not sell, trading cards with photos of enrolled athletes.
181
Because the use of college athletes in video games does not fit any of these categories, the bylaws do not appear to assign athletes' rights to publicity to the NCAA in a way applicable to the Keller case. The NCAA's arrangement with EA, however, is nothing more than a clever way to expand the bounds of its license. The bylaws clearly limit the ways in which the NCAA (or any other party) may profit from an athlete's likeness, yet the NCAA facilitated and, in fact, profited from the video games. If the court finds that EA violated Keller's right of publicity, the NCAA should be guilty by association.
Does the NCAA Have an Affirmative-Contractual Duty to Protect
Student-Athletes' Rights of Publicity?
The NCAA has tried to insulate itself from claims like Keller's by stipulating that it is the responsibility of the athletes-not the NCAA or the universities-to protect their rights of publicity. 184 Keller admits that the NCAA has not licensed EA to use student-athletes' names or likenesses. 185 Instead of relying on a license theory, Keller pleads that, by reviewing and approving the games, and profiting from the games' success, the NCAA itself used his likeness in a way that satisfies the elements of the right-of-publicity cause of action and violates the NCAA bylaws. 186 The NCAA denies that it is a party to any contract with its athletes. 187 This Note has focused on establishing that student-athletes can succeed as plaintiffs in right-of-publicity actions. If Keller establishes that his right was violated, he will succeed against EA, and the case against the NCAA will be decided by this contract issue.
The NCAA should be estopped from denying the existence of a contract. If an athlete unilaterally licensed his right of publicity to EA, the NCAA would not hesitate to sanction that athlete under its bylaws. The bylaws specify instances where the NCAA has a license to athletes' images; outside the scope of this license, it would be equitable to make profiting from an athletes' likeness a two-way street. That is, if the athlete is forbidden from profiting, the non-licensed party should be forbidden from profiting as well. While the NCAA may not have a duty to protect an athlete's right of publicity from independent third parties, the Keller court should read the bylaws to forbid the NCAA from participating in and profiting from tortious appropriation of its athletes' likenesses. Developments in recent right-of-publicity cases and the contractual standing afforded student-athletes by Bloom v. NCAA set the stage for heated arguments in Keller v. EA. Given the recognizability of the digital football players, the enormous profits generated by the exclusive licensing agreement between the NCAA and EA, and the weakness of the defendants' First Amendment arguments, Keller is poised to become the first plaintiff to win a major right-of-publicity case for use of his likeness in a video game.
The court should not construe the NCAA's bylaws as the NCAA would like. Doing so would allow the NCAA, as it did here, to profit from any use of a student-athlete's likeness, even if the bylaws do not license the NCAA to do so, and even if the bylaws prohibit the athlete from so profiting. Such a result would be inequitable, given the NCAA's approval of the games and substantial profits from its agreement with EA. If EA's games violated Keller's right of publicity, the NCAA should also be liable.
If Keller is compensated even a modest amount, the damage to the NCAA (and EA) could foreseeably be enormous. Every athlete depicted in NCAA Football or NCAA March Madness, both long-running video game franchises, could state a claim on the exact same facts, subject to the statute of limitations. Just as significant is the NCAA's loss of credibility if it is held to have violated its most sacred bylaws by licensing athletes' likenesses and subsequently approving EA's infringement on their rights of publicity.
